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Brief facts of the case :-

M/s. Dutron Poll.rners Limited, N. H. No. 8, At & P.O. Hariyala, Kheda -
387 4ll, is registered under G.S.T. and holds I.E.C. No. 0888002955

(herein after referred to as "the importe/'). They have imported 'CPVC

Compound -SP-s122C (Pipe Grade)" and "CPVC Compound - SF - 312lC

(Fitting Grade)" from a foreign supplier namely M/ s. Mitsubishi

Corporation, Tokyo, Japan and they have {iled the following Bi11s of Entry

by classifying the goods under C.T.H. 3904 9000 of the Customs Tariff Act,

1975. They have ciaimed full exemption from payment of Basic Customs

Duty and Social Welfare Surcharge under Sr. No. 463 of Notification No.

46l2}ll-Cus. Dt. 01.06.2011, as amended. (herein after referred to as

"the said Notification") The details of Bills of Entry are as under:-

s
N

B. E. No. &
Date

Description
Quantity

lKc.)
Assessable
Value (Rs.)

Duty Paid
l@L8%

r.G.s.T.)
(Rs.)

5626040 dt
I 1.1 1.2019

CPVC Compound - SP

- 5122C (Pipe Grade) 60,000 1,08,00,000 19,44,000

2
5882182 dt
29.11.20t9

CPVC Compound - SP
- 5122C (Pipe Grade) 60,000 1 ,09, 12,500 19,64,250

CPVC Compound - SF
- 3121C (Fitting

Grade)
22,OOO 41,61,300 7 ,49,O34

TOTAI l,42,OOO 2,58,73,8OO 46,57,244

2. The Office of the Principal Director (Central), Indian Audit &
Accounts Department, Ahmedabad, Vide L.A.R. No. 07 l2O2O-21 dt.

04.O2.2021 (H.M. No. CRA-III/ICD Khodiyar/Oct to Dec-19/HM-12 dt.

07.OL.2O2|), has raised an audit objection that M/s. Dutron Polymers

Limited had cleared \,42,OOO Kgs. of imported (Thailand Origin) "CPVC

Compound -SP-s 122C (Pipe Grade)" and "CPVC Compound - SF - 3 12 1C

(Fitting Grade)" for the period from October-2019 to December-2O19,

classifying the same under C.T.H. 3904 9000 and paying NIL B.C.D. (only

@ 78o/o I.G.S.T. paid) by claiming exemption under Sr. No. 463 of the said

Notification, instead of classifying the same under C.T.H. 3904 22OO and

assessing total duty @ 24.49o/o (B.C.D. @ 5 olo + S.W.S. @ 10% on B.C.D.

+ I.G.S.T. @ 18o/o\ as per the Sr. No. 460 of the said Notification, resulting

in to short levy of duty of Rs. 16,79,209/-, as shown in the table below:-

s
N

B. E. No. &
Date

Assesseble
Value (Rs.l

Duty Pald
(r.G.s.T. @)
rt%) (R3.)

Dirty P^ya.ble @ 24.490/"
(B.C.D 5% + S,W.S. 10% on
B.C.D. + I.G.S.T 18%) (Rs.)

Duty
Dlllereace

(R3.)

1 4 6 (s-4)
5626040 dt.
11.11.2019 1,08,00,000 19,44,000 26,44,920 7 ,OO,920

5882182 dt.
29.t 1.2019 1,09,12,500 19,64,250 26,72,47 | 7,08,22t

3
5882r82 dt.
29. r 1.2019 41,61,300 7 ,49,034 10,19,102 2,70,06A
TOTAL 2,58,73,8OO 46,57,2a4 63,36,49 3 L6,79,209
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3. The above observation of the Audit was conveyed to the importer

vide letter No. MII/48-1OOIICDlGr.2cl2O2Ol2247 dt. 03.03.2021 by Dy.

Commissioner of Customs, I.C.D. Khodiyar. In response, vide their letter

dt. DPL/Cus-2l2O2O-21 dt. 30.03.2021, the said importer had submitted

that they did not agree with the audit objection.

3.1 They submitted that C.T.H. 3904 22OO is for items Poly Vinyle

Chloride - Other (than not mixed with any other substances) - Platicised.

The word Plasticised means material ca11ed Plasticiser is added to PVC to

make it soft (or flexible) for the required applications. To make CPVC

Compound, no plasticizer is added. They have imported CPVC Compound

from manufacturer / supplier M/ s. Sekisui Speciality Chemicals

(Thailand) Co. Ltd., Thailand. They also submitted a letter issued by M/s.

Sekisui stating that their CPVC compounds, Grade SP-s 122C & SF-3 12 1C

do not contain any plasticizer.

3.2 They further submitted that Since CPVC Compound does not fall

under any of the broad categories in the classification list, this item is

classified under broad category of C.T.H. 3904 9000-Other. Therefore, they

have correctly claimed Customs Exemption for C.T.H. 3904 9000 under S.

No. 463 of Notification No. 46/2Ol l.-Customs. Further, there are three

broad classifications for rigid PVC Compounds. 'Ilpe-I, 'Ilpe-ll and CPVC.

'Ilpe-II has greater impact values but lower chemical resistance than Type-

I. Chlorinated Poly Vinyl Chloride (CPVC) is produced by chlorination of

PVC. These materials are considered "unplasticised" - because they are

less flexible (or rigid) than the plasticized formulations.

4. Now, the issue of classification of the polymers, including co-

polymers and chemically modilied polymers, is to be decided in view of two

specific provisions under the Sub-heading Notes to the Chapter 39, which

read as:

(a) Where there is a sub-heading named "Others" in the same series, and

(b) Where there is no sub-heading named "Others" in the same series.

3904

390410

3904 1010

Polymers Of Vinyl Chloride Or Of Other Halogenated

Olefins, In Primary Forms

- Poly (vinyl chloride), not mixed with any other substances:

--- Emulsion grade PVC resin/ PVC paste resin/ PVC

dispersion resin

Page 2 of 29
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5. In brief, a piasticizer is a substance that is added to a material to

make it softer and more flexible, to increase its plasticity, to decrease its

viscosity or to decrease friction during its handling in manufacture.

Plasticizers are commonly added to polymers such as plastics and rubber,

either to facilitate the handling of the raw material during fabrication or to

meet the demands of the end product's application. For example,

plasticizers are commonly added to poilvinyl chloride (PVC), which

otherwise is hard and brittle, to make it soft and pliable. Almost 9OYo of

polymer plasticizers, most commonly phthalate esters, are used in PVC,

giving this material improved flexibility and durability. Chlorinated

poiyvinyl chloride (CPVC) is PVC that has been chlorinated via a free

Page 3 of 29

3904 10 20 --- Suspension grade PVC resin

3904 10 90 --- Other

- Other poly (vinyl chloride), mixedwith other substances:

3904 21 00 -- Non-plasticised:

39o,4 22 OO -- Plasticised

3904 30 - Vinyl chloride-vinyl acetate co-polymers:

3904 30 10 --- Poly (vinyl derivatives)

3904 30 9O --- Other

3904 40 00 - Other vinyl chloride copolymers

3904 50 - Vinylidene chloride pol5rmers:

3904 50 10 --- Copolymer of vinylidene chloride with acrylonitrite, In the

form of expansible beads of a diameter of 4 micrometers or

more but not more than 20 micrometers

390450 90 --- Other

- I luro-polyrners:

3904 6100 --Polytetrafluoroethylene

-- Other:

3904 69 10 ---Poly (vinyl fluoride), in one of the forms mentioned in Note

6 (b) tothis Chapter

3904 69 90 --- Other

3904 69 90 N50 Poly vinyl fluoride (PVF) for use in the manufacture of

EVA (Ethylene Vinyl Acetate) sheets or back- sheet, which

are used in the manufacture of solar photovoltaic cells or

modules

3904 90 - Other:

3904 9010 --- Chlorinated poly vinyl chloride (CPVC) resin

3904 90 90 --- Other
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radical chlorination reaction. It is seen that the imported compound "CPVC

Compound -SP-s122C (Pipe Grade)" and'CPVC Compound - SF - 3121C

(Fitting Grade)" are plasticizer.

6. In this case, there is a sub-heading "Others" in the same series of

C.T.H. 3904, which describes as poll,rners of vinyl chloride or of other

halogenated olefins, in primary forms, and when there is no more specific

sub-heading for CPVC copolymers, the impact modifier "CPVC

COMPOUND - SP- 5122C (PIPE GRADE)"and "CPVC Compound - SF -
3121C (Fitting Grade)" are to be classified in the sub-heading named

"Plasticised" under C.T.H. 3904 22OO.

7 . In view of the above, it is evident that the importer had wrongly

classified the goods under C.T.H. 3904 9000, to avail the benefit of

exemption of B.C.D. at NIL rate, under Sr. No. 463 of the said Notification,

whereas the goods fall under the C.T.H. 3904 22OO and exemption is

available to them under Sr. No. 460 of the said Notification, where the rate

of B.C.D. is 5%. The importer had resorted to mis-classification of the

goods in order to evade the duty, by availing the ineligible benefit of

exemption, resulting into clear violation of the said exemption Notification.

8. M/s. Dutron Polymers Limited have subscribed to a declaration as

to the truthfulness of the contents of the Bills of Entry, in terms of Section

a6$) ol the Customs Act, 1962 (here in after referred to as "the said Act")

in respect of all their Bills of Entry.

9. F\rrther, with the introduction of self-assessment and consequent

amendments to Section 17, since April-2O11, it is the responsibility of the

importer to correctly classify, determine and pay the duty applicable in

respect of the imported goods.

10. In view of the above discussions, it appeared that the said importer

has wrongly taken the benefit of Sr. No. 463 of the said Notilication. Thus,

it appears that the importers have contravened the provisions of Section

a6$l ar,d Section 17 of the said Act, in as much as they have mis-classified

the goods in question in the Bills of Entry filed under Section 46(4) and

availed the wrong benefit of exemption Notilication resulting in to incorrect

assessment of duty discharged on the goods in question.

Page 4 of 29
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il. From the discussion in foregoing paras, it appeared that the

importer has knowingly and intentionally with ulterior motive and by

design, taken the benefit ofSr. No. 463 of the said Notification. It appears

to be a case of willful mis-statement of ciassification of goods with

intention to avail ineligible benefit of the said exemption to evade duty of

Customs. This constitutes an offense of the nature covered in Section

111(m) and Section 111(o) of the said Act and the goods imported appear

1iable for confiscation under Section 111(m) and 111(o) of the said Act.

12. As per Section 11i(m) of the Customs Act, 7962, any goods which

do not correspond in respect of value or in any other particular with the

entry made under the Customs Act, 1962 are liable for confiscation under

the said Section.

14. For these acts of omission and commission, M/s. Dutron Polymers

Limited appears to be liable for penal action under Section 112(a)(ii) of the

Customs Act, 7962 in as much as they have intentionally made and used

false and incorrect declaration / statements / documents to evade

payment of legitimate Custom duties as discussed in the foregoing paras.

15. Further, by these acts of the omission and commission of the

importer, they appear to have attracted the provisions of Section 1 14AA of

the said Act. The importers have mis-classiiied the goods in question with

intent to avail undue benefit of the exemption Notilication and thus the

importer has rendered himself liable for penal action under Section 114AA

of the said Act.

16. In view of the above discussion, duty to the tune of Rs. 16,79,2O9 l-
is liable to be recoverable from them under Section 28(1) of the Customs

Act, 1962 along with applicable rate of interest Section 28AA of the

Customs Act, 1962.

Page 5 of 29

13. As per Section 1 1 1 (o) of the Customs Act, 1962, any goods,

exempted, subject to any condition, from duty or any prohibition in respect

of the import thereof under this Act or any other law for the time being in

force, in respect of which the condition is not observed unless the non-

observance of the condition was sanctioned by the proper oflicer, are liable

for confiscation under the said Section.
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17. In this connection, a letter dated 01.1L.2O21 was issued to the

importer for Pre-Notice consultation in virtual mode on 02.71.2O27, as

provided under Section 28(1)(a) of the Customs Act, 1962. The

consultation was attended physically by Ms. Trupti Shah, Manager

(lmport-Export) of the importer and she re-iterated her written submission

dt. 30.03.2021. She also submitted their written submission No.

DPLICus-3l2O2O-21 dt. O2.ll.2O2l. They re-iterated their earlier

submission. They also submitted Material Safety Data Sheet from the

Supplier of CPVC Compound SP-S122C. Its chemical name or composition

shows no mention of plasticizer. Thus, and as it does not fall under any

other categories, this item is classified under broad category of CTH 3904

9000 - Other. Therefore, they stated that they have correctly ciaimed

Custom Duty exemption for C.T.H. 3904 9000.

18. As they did not agree with the issue raised, the present Demand

cum Show Cause Notice was issued.

19. Accordingly, M/s. Dutron Pol1'rners Limited were called upon to

show cause to the Additional Commissioner of Customs, Ahmedabad,

having his office at Ground Floor, Custom House, Navrangpura,

Ahmedabad - 380 009; as to why:-

(a) classiiication of imported goods, i.e. "CPVC Compound -SP-S122C

(Pipe Grade)" covered under Bill of Entry No. 5626040 dt. 1 1 . 1 1 .2019 and

"CPVC Compound - SP - 5i22C (Pipe Grade)" and "CPVC Compound - SF

- 3721C (Fitting Grade)" covered under Bill of Entry No. 5882182 dt.

29.11.2019, made by the importer under C.T.H. 3904 9000 should not be

rejected.

(b) the imported goods, i.e. "CPVC Compound - SP - 5122C (Pipe

Grade)" covered under Bill of Entry No. 5626040 dt. 11.11.2019 and

"CPVC Compound - SP - 5122C (Pipe Grade)" and "CPVC Compound - SF

- 3l2lc (Fitting Grade)" covered under Bill of Entry No. 5882182 dt.

29.I1.2019, should not be classified under C.T.H. 3904 22OO.

(c) the imported goods, i.e. "CPVC Compound - SP - 5122C (Pipe

Grade)" covered under Biil of Entry No. 5626040 dt. 11.11.2019 and

"CPVC Compound - SP - 5122C (Pipe Grade)" and "CPVC Compound - SF

- 3l2lc (Fitting Grade)" covered under Bill of Entry No. 5882182 dt.
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29.11.2019, should not be assessed to duty @ 24A9% (B.C.D. @ 5'lo +

S.W.S. @ O.57o + I.G.S.T. @ l8%) under Sr. No. 460 of the Notihcation No.

46/2O11-Cus. Dt. 01.06.2011, as amended, under C.T.H.3904 22OO.

(d) the total amount of differential Custom duties amounting to Rs.

16,79,2lO I - attributable to the concessional rate of Customs duty wrongly

claimed under Sr. No. 463 of Notification No. 46 I 20 1 l-Cus. Dt.

01.06.2011; should not be demanded and recovered under Section 28(1)

of the Custom Act, 1962 by denying the benefit of Sr. No. 463 of the said

Notification.

(e) the total quantity of 1,42,OOO Kgs. of goods imported and having

declared value of Rs. 2,58,73,800/-, should not be held liable to
confiscation under Section 111(m) and Section 111(o) of the Customs Act,

1962 for the act of willful mis-statement and intentional suppression of

facts with regard to classification of the said goods by way of submitting

false declaration leading to unla*{ul, illegal and wrong availment of

concessional duty benefit under Sr. No. 463 of the Notification No.

4612011-Cus. Dt. 01.06.2011, as amended.

(0 interest at an appropriate rate as applicable, on the Customs duty

evaded to the tune of Rs. 16,79,210/-, should notbe recovered from them

under Section 28AA of the Customs Act, 1962.

(g) penalty should not be imposed upon them under Section 1 12(a)(ii)

of the Customs Act, 1962.

(h) penalty should not be imposed upon them under Section 1i4AA of

the Customs Act, 1962.

Personal Hearing :-

20. Personal Hearing in the matter was fixed on 18.04.2022. The said

importer requested for adjournment of P. H. on 18.04.2022. Accordingly,

next P. H. was fixed on 22.04.2022. The said importer requested for

adjournment of P. H. on 22.04.2022. Accordingly, the next P. H. was fixed

on 28.04.2022.
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21. Sh. P. G. Mehta, advocate attended the P. H. on behalf the said

importer on 28.04.2022 in virtual mode and re-iterated their written

submission dt. 16.02.2022.

Defense Replv dt. 16.02.2022:-

22. They submitted that present notice has been issued solely on the

basis of audit objection raised by the C.E.R.A. audit party during the test

check of records of Deputy Commissioner of Customs, I.C.D., Khodiyar,

pertaining to the noticee, for the period April-2 O2O to June-2O2O.

23. In connection with the audit objection communicated by Deputy

Commissioner, Customs, ICD, Khodiyar, they vide their letter dt. 30-03-

2021, clarified that the plasticizer is added to PVC to make it soft or flexible

for the required applications, however, to make CPVC compound, no

plasticizer is added. They also enclosed the certificate obtained from

manufacturer M/s. Sekisui Specialty Chemicals (Thaiiand) Co. Ltd. to

estabiish that CPVC compounds do not contain any plasticizer. Further, it
was submitted that CPVC compounds are not flexible and therefore, the

same were unplasticized.

24. They submitted that CERA party, for the period April-2020 to June-

2O2O, merely gone through the Table-I of Notification No. 4612011 dated

01-06-201i. The CERA party did not seek any clarification or ca1led for

details from them and took the audit objection. They, after receiving audit

objection, clarified that CPVC is produced by chlorination ofPVC and they

are not plasticized and therefore CPVC compound were correctly classified

under customs tariff head 3904 90 00. However, present show cause

notice has been issued without proper inquiry and without substantiating

the ground for classifying the goods under customs tariff heading 3904 22

00. The Department has not taken independent stand before issuance of

the show cause notice. In fact, show cause notice has been issued merely

on the basis of objection raised by CERA. As such show cause notice

issued merely on the basis of the audit objection is not sustainable. In this

connection, reliance is placed on the decision of CESTAT, in the case of

Indian Plastics Limited & Others V/s. C.C.E., Bombay & Others, cited at

1998 (35) ELT- 434(T), wherein it has been held that a show cause notice

issued merely on the basis of audit objection, without any independent

investigation, was liable to be quashed. Similar view has been expressed
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in the decision of Petrolils Cooperative Ltd. V/s. C.C.E., cited at 1992 (59)

ELT-144(T).

25. They submitted that CERA audit raised audit objection merely going

through the Table-1 of Notihcation No. 4612O11-Cus. Since Sr. No. 460 of

Table-1 of Notification No. 46l2Ol1-Cus attracts customs duty @ 5% in

respect of goods originated from Thailand, classification of CPVC

compound was disputed. Had there been uniform rate of O.OYo or 5.0% of

Custom duty, the CERA audit might not have disputed the classillcation.

26. They further submitted that department has issued show cause

notice hurriedly and in slipshod manner. Inasmuch as show cause notice

has been issued against the principies of Board's Instruction, which

mandates adjudicating authority to make consultation with the noticee

before issue of show cause notice. In the present case, pre-show cause

notice consultation was held on O2-11-2021, wherein noticee, vide their

letter dated O2-L|-2O21, clarified that to make CPVC compound, no

plasticizer is added, whereas plasticizer is added to make PVC soft for the

required applications. To substantiate their stand, certificate obtained by

them from the supplier of goods was enclosed with the letter. As such,

department could not appreciate the explanation and facts, furnished by

them during the pre-show cause notice consultation. In fact, neither their

clarification in response to CERA audit objection nor the submissions

made during the pre-show cause notice consultation were taken into

consideration.

27 . They submitted that they are a Limited Company within the

meaning of Companies Act, 1956, engaged in the manufacture of excisable

goods, viz. PVC and CPVC Pipes of various grades and sizes falling under

Chapter 39 of the lirst schedule to the C.E.T.A., 1985 and held Central

Excise Registration Certificate. On implementation of G.S.T., they obtained

G.S.T. registration and complying with the provisions of G.S.T.. For the

manufacture of CPVC pipes, they procures CPVC compound from overseas

suppliers. They started importing CPVC compound since year 2007. As

Polymers of Vinyl Chloride are non plasticised, same were classified under

CTH No. 3904 21 90 by them. Inasmuch as Polymers of Vinyl Chloride

plasticised were classifiable under CTH No. 3904 22 90. They used to

import CPVC compound from UAE, classifying them under CTH No. 3904

21 90 and cleared on payment of full rate of custom duty. Thereafter, in
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the year 2015, when M/s. Sekisui (Sekisui Specialty Chemicals (Thailand)

Co. Ltd.) started manufacturing facility in Thailand, they imported CPVC

compound from M/s. Sekisui. While importing CPVC compound from M/s.

Sekisui, the goods were continued to be classified under CTH 3904 21 90

by them. In accordance with the provisions of the Customs Tariff

(Determination of origin of goods) under the preferential Trade Agreement

between the Governments of Members States of the Association of

Southeast Asian Nations (ASEAN) and Republic of India, the goods

imported from Thailand attracted 27o customs duty and later on it was

reduced to 1%o and now as per Notification No. 82/2018-Cus dated 31-12-

2018, goods classihed under CTH 3904 21 90 imported from ASEAN,

which includes Thailand, attracts 0.07o customs duty. However, on

implementation of Goods and Service tax from July,2Ol7, tariff heading

3904 21 90 was omitted. Therefore, CPVC compound, being non

plasticized were classified under 3904 90 00 by them. In the year 2Ol9,by

the Finance Act (No. 2lr, 2019, in fifth schedule under the Customs tariff

Act, tariff item 3904 90 00 and entries relating thereto were substituted

by tariff item 3904 90 - other. Accordingly, CPVC resin got classihcation

under CTH No. 3904 90 10 and other than CPVC resin, found classification

under CTH No. 3904 90 90. Since they imported CPVC compound which

is other than CPVC resin, they cleared CPVC compound under CTH No.

3904 90 90. It would be pertinent to mention that in December, 20i7,

when they imported CPVC compound from Korea, the same were cleared

under CTH No. 3904 90 00 on pa),rnent of full rate of customs duty. Copy

of the BiIl of Entry No. 4607224 dated 29- l2-2O17 is also submitted.

28. In the above backdrop of import of CPVC compound, classifying the

goods by them under CTH No. 3904 21 90,3904 90 00 and 3904 90 90,

they submitted that since to make CPVC compound, no plasticizer is

added or used, the CPVC compound cannot be classified under CTH 3904

22 OO. The Department, while proposing to classify CPVC compound under

CTH 3904 22 OO, hLeavily harped on the term "plasticizer". However, CPVC

compound imported by them are non-plasticized and therefore, classifying

non plasticized CPVC compound under 3904 22 00 is not proper and just.

More specifically, when department never disputed the classification

claimed by them since 2007.

29. Classification of CPVC compound has been disputed on the ground

that CPVC compound are plasticizer. From the text of Para 5 of show causc

notice, it is revealed that CPVC compound has been construed as
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plasticized. However, the fact is absolutely opposite and other way round.

Since CPVC compound imported by them are non plasticized, this totally

demolish the case of the department. CPVC resin is primary form and

comes in form of powder. When additives like stabilizer and lubricants are

added to CPVC resin to make it suitable for processing, it becomes CPVC

compound. CPVC compound would be in powder form or granule form.

The plasticizer is a chemical in liquid form, which added in CPVC resin to

make the material softer and more flexible. When plasticizer is added in

compounding process, the compound is called plasticized CPVC

compound. However, the CPVC compounds imported, do not contain any

plasticizer. Inasmuch as the non plasticized CPVC compound are not

flexible or they are rigid compared to plasticized formulations. CPVC

compound are used to manufacture CPVC pipes, which are used in hot

plumbing application, albeit same may be used for cold plumbing

application a1so. Unlike flexible pipes, the CPVC pipes, manufactured from

non plasticized CPVC compound, are rigid in character and not flexible.

From the above technical explanation, it clearly establishes that CPVC

compounds imported are non plasticized. Therefore, disputing

classification by construing the CPVC compound imported by them as

plasticized, is not proper and just.

30. They submitted that there is no fixed test for classification of a
taxable commodit5r as held by the Supreme Court in the case of CCE V/s.
Wockhardt Life Sciences Ltd. cited at 2OL2 12771 E,LT-299 (SCl.

31. On perusal of the above citation, it is revealed that classification is

a complex exercise and there are many factors which have to be taken into

consideration for determining the classification of a product. In the present

case, there is no specific entry available in Chapter 39 of Customs Tariff
in respect of CPVC compound. In fact, department has also taken shelter

of residual entry viz. "other" under the heading 'other poly (vinyl chloride),

mixed with other substances'. Accordingly, department has sought to
classify CPVC compound under CTH No. 3904 22 10. However, it is

submitted that as polymers of vinyl chloride are non plasticized, they

initially classified the same under CTH No. 3904 21 90. Inasmuch as PVC

plasticized were classifiable under CTH No. 3904 22 90. Subsequently, on

implementation of G.S.T. regime from July, 2017, tariff heading 3904 21

90 was omitted. Therefore, CPVC compound, being non plasticized, were

classified under CTH No. 3904 90 00. Thereafter, by Finance Act (No. 2),

2019, tariff item 3904 90 00 and entries relating thereto were substituted
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by tariff item No. 3904 90 - other. Accordingly, CPVC resin got

classification under CTH No. 3904 90 10 and other than CPVC resin found

classification under CTH No. 3904 90 90. As such, classification of CPVC

compound would merit classification under CTH 3904 90 90. Further,

supplier of CPVC compound specilically considered HS code 3904 90 00

for CPVC compound. Therefore, department has disputed classification

merely to demand higher rate of duty. Consequently, disputing

classification is not proper and just.

32. The dispute revolves around the classilication of CPVC compound

imported and cleared by them under CTH 3904 90 90. The department

has disputed classification of CPVC compound under CTH 3904 90 90 and

sought to classify them under Chapter S.H. No. 3904 22 00 of customs

Tariff on the ground that CPVC compound are plasticizer and that when

there is no more specific sub-heading for CPVC copolymer, the same

should be classified under CTH 3904 22 00. However, it is well settled that

statutory fiscai entry of the description of goods decides the classification

and speciiic tariff entry have precedent over general tariff entry. In
connection with the classification dispute and for proper appreciation of

the legal position, heading and sub-heading numbers, for Chapter heading

3904, are to be looked in to.

33. On perusal of Chapter SH No. 3904, it would be seen that under this

heading, goods of description polymers of vinyl chloride or of other

halogenated olelins, in primary forms are covered. CTH No. 3904 21 OO

and 3904 22 OO, both cover other poly vinyl chloride, mixed with other

substances. However, non-plasticized are covered under 3904 21 00 and

plasticized are covered under 3904 22 OO. Here, it is pertinent to mention

that tariff entry 3904 10 to 3904 69 ciassify the goods of description

polymers of vinyl chloride or other halogenated olefins. However,

chlorinated polyvinyl chloride finds specific entry under CTH No. 3904 90.

Further, CPVC resin is covered under CTH No. 3904 90 10 and therefore,

CPVC compound being other than resin would be covered under CTH No.

3904 90 9O. Since CPVC resin has been denoted specific tariff entry, the

CPVC compound is also covered under 3904 9O, inasmuch as Sub-

headings at the same level are comparable. As CPVC resin are covered

under CTH No. 3904 90 10, the CPVC compound would frnd CTH No.3904

90 90. In light of the specific tariff entry in respect of CPVC, disputing the

classification is not proper and just. Therefore, the demand is ex-facia

illegal.
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34. While disputing classilication of CPVC compound under CTH No.

3904 90 00, the residual entry is stated to be preferred. In this connection

para 6 ofthe show cause notice is to be referred to. From that, it is revealed

that CPVC compound does not find specific entry in tariff. It is the case of

the department that since there is no specific sub-heading for CPVC

compound, the same should be classiiied under sub-headings "other''. The

residual entry has been preferred by the department on the ground that

"when there is no more specific sub-headings for CPVC copolymers, CPVC

compound are to be classified in sub-heading named "plasticized" under

CTH 3904 22 OO" . There is no dispute that in absence of any corresponding

entry with respect to the goods, the residual entry would apply. However,

sub-headings at the same level are only comparable and not otherwise. In

the present case, department has construed the CPVC compound as

plasticized. However, the fact is entirely different. As such when CPVC

compound are non plasticized and does not find specific entry from sub-

heading 3904 10 to 3904 69, the same needs to be classified from the entry

in "other" i.e. 3904 90. The classification of CPVC compound under CTH

3904 90 gets substantiated in Finance Act (No. 2),2019 when customs

tariff item 3904 90 00 and entries relating thereto were substituted by

tariff item 3904 90 - other. Inasmuch as CPVC resin has been classilled

under CTH No. 3904 90 10. Before substitution in customs tariff item 3904

90 00, there was no specific tariff entry for the goods of description

chlorinated poly vinyl chloride (CPVC). Since CPVC resin finds specific

tariff entry under 3904 90, it clearly establishes that CPVC in other than

resin form would be classiiied under tariff entry after CPVC resin. As such

when there is specific tariff entry in respect of CPVC under CTH 3904 90,

the residual entry under CTH 3904 22 00 does not hold the ground.

Consequently, show cause notice needs to be quashed and set aside.

35. They submitted that the show cause notice has been issued

construing CPVC compound imported by them as plasticized. However,

they have specilically clarified and established that CPVC compound

imported are non plasticized. Further, to prove that CPVC compounds

imported by them are not piasticized, copy of the certilicate letter issued

by Sekisui Specialty Chemicals (Thailand) Co. Ltd. is a-iso submitted as

Annexure-B.

36. Since manufacturer has specilically issued certificate to the effect

that CPVC compound are not plasticized, the very foundation of show

cause notice, disputing classification on the ground that CPVC compound
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imported by them are plasticized, get collapsed. In light of the

documentary evidence, the demand is ex-facia illegal.

37 . They submitted that in response to audit objection raised by CERA

audit, they placed on record materiai safety data sheet vide letter dated

O2-ll- 2O2l and also furnished certificate letter issued by N/s. Sekisui

Specialty Chemicals (Thailand) Co. Ltd. to establish that CPVC compounds

do not contain any plasticizer. Copy of the material safety data sheet and

certificate letter, both issued by M/ s. Sekisui Specialty Chemicals

(Thailand) Co. Ltd., the supplier of the goods are submitted. On perusal of

the data sheet of CPVC compound, it would be seen that against chemical

name it has been mentioned "mixture of chlorinated polyvinyl chloride and

additives such as processing aid, heat stabilizer, impact modifiers,

lubricants, pigments and other ingredients." Here, it is pointed out that

CPVC compound is mixed with additives, however, no plasticizer has been

mixed with CPVC compound. Further, the supplier M/s. Sekisui Specialty

Chemicals (Thailand) Co. Ltd. has specifically certified that CPVC

compounds do not contain any plasticizer. In light of the above evidencc,

the show cause notice, disputing classifrcation, needs to be quashed and

set aside.

38. An opinion of technical expert or the certificate of supplier /
manufacturer is very vital evidence and has signilicant evidentiary value

to decide the issue of classification. More speciflcally, when department

has not adduced any evidence, ieave apart any technical evidence. Since

issue of classification being technical in nature, the opinion of technical

expert or certificate of manufacturer / supplier has very vital role in

deciding classification of the goods. In ttris connection, reliance is placed

on the decision of CESTAT in the case of C.C. & C.E., Guntur V/s. Hinsa

Minerals & Exports, cited at 2017 (358) ELT-277. The Tribunal, while

deciding ciassification dispute, considered the evidentiary vaiue of

certificate issued by the manufacturer.

40. The Supreme Court in the case of C.C.E. V/s. Wockhardt Life

Sciences Ltd. cited at 2Ol2 12771 ELT-299 (SC), while highlighting the

test of classiiication has held as under:

Whether a porticulor article uill fall within a partianlar taiff heading or not
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has to be decided on the basb of the tangible mateial or euidence to
determine hou.t such an article is understood in "common porlance" or in
"commercial world" or in "trade circle" or in its popular sense meaning. It b
they uho are concemed with it and it is the sense in which theg understand
it that constitutes the definitiue index of the legislatiue intention, uthen the
statute was enacted (see Delhi Cloth and General Mills Co. Ltd. u. State of
Rajasthan, (1980) 4 SCC 71). (Para 33)

41. On perusai of the above part of the judgment, it would be seen that

the persons who are connected with the product, have complete knowledge

of the product and that would constitute the definitive index of the

legislative intention. Inasmuch as in the present case, goods consigned

from Thailand by the overseas supplier obtained ASEAN-INDIA FREE

TRADE AREA PREFERENTIAL TARIFF CERTIFICATE OF ORIGIN wheTein

HS CODE 3904 90 00 against description of goods CPVC compound has

been mentioned. This clearly establishes that CPVC compound is falling

under CTH No. 3904 90 00. Copy of the certificate of origin, bearing

Reference No. AI2019-0050198 dated 05- 1 l-2O19, is submitted as

Annexure-D. In light of the certificate of origin, the classitication dispute

raised by department does not hold the ground.

42. The Department, while disputing classification and demanding duty

in respect of clearance of CPVC compound under CTH No. 3904 90 90, in

para 5 discussed about plastic rzer, fatled to establish as to why CPVC

compound is not classifiable under CTH No. 3904 90 90. In para 5 of the

show cause notice, it is revealed that discussion about plasticizer has been

made. However, it has not been disclosed and discussed as to why CTH

No. 3904 90 90 is not applicable to goods of the description disputed by

the department. The department has not adduced any material evidence

to substantiate their stand. It is well settled law that burden of proof is on

the department to prove that CPVC compound are classified under CTH

No. 3904 22 OO. ln this connection reliance is placed on the judgment of

the Supreme Court in the case of Hindustan Ferodo Ltd. V/s. CCE,

Bombay cited at 1997 (89) ELT-16 (SC).

43. Further, it is well settied law that burden of showing correct

classification lies on the revenue. In this connection reliance is placed on

the judgment of Honourable Supreme Court in the case of Puma Ayurvedic

Herbal (P) Ltd. V/s. CCE, Nagpur cited at 2006 (196) ELT-3 (SC).

44. In the present case also, they have placed on record the evidence in

form of certifrcate letter issued by overseas supplier to the effect that CPVC

Page 15 of 29



F. No. Vlll/10-51/lCD-K adlO&NHQt21-22

compounds do not contain any plasticizer. However, department has

grossly failed to either lay any evidence or to rebut the evidence produced

by them.

45. Without prejudice to the submissions made in preceding paras, thel,

submitted that even if CPVC compounds are conceivably classifiable both

under CTH No. 3904 22 OO and 3904 90 00, benefit should be given to

them. It is well settied principle of law that when two views are possible,

one which favours the assessee should be adopted. This view has been

expressed by the Supreme Court in number of cases.

46. Further, it is pointed out that Bills of Entry, as detailed in Table of

para 2 to the show cause notice, in respect of which differential duty has

been demanded, the assessment has been finalized. It is not the case of

the department that subject bil1s of entry were assessed provisionally or

classification of goods was under dispute. Therefore, the matter of

classification should not have been questioned or reopened without having

been challenged the assessment in the appeal. Since classification is being

disputed in respect of finally assessed bills of entry without challenging

the same before the appellate forum, the present show cause notice

demanding the differential duty of customs is ex-facia illegal and not

sustainable. It is well established principle of assessment that assessment

order being appellable, cannot be reopened without challenging in the

appeal. In this connection, reliance is placed on the judgment of the

Supreme Court in the case of Priya Blue Industries Ltd. V/s. C.C. (Prev.)

cited at 2oo4 (172) ELT- 145 (SC).

47 . Following the order of the Supreme Court, the Tribunal, in the case

of United Telecom Ltd. V/s. CC, Bangalore cited at 2005 (191) ELT-1056

(Tri.-Bang.) has held that when the finalization of assessment has not been

appealed by the other side, then the matter cannot be reopened by issue

of show cause notice or by filing refund application by the assessee.

48. None of the essential ingredients attached to Section L14A, viz.

collusion, willful misstatement or suppression of facts exists in the imports

made by them. Moreover, it is well settled law that classihcation is a matter

of interpretation. It is submitted that goods were cleared between 1 1 - 1 1-

2019 to 29-11-2OL9, whereas, show cause notice has been issued on 02-

lI-2O21. As such larger period cannot be invoked. In this connection

reliance is placed on the decision of Tribunal in the case of Dynamic
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Industries Ltd. V/s. CC (Export), Nhava Sheva cited at 2019 (366) ELT-

120 (Tri-Mumbai).

49 . With respect to action proposed to hold 1 ,42,OOO Kgs. imported

goods valued at Rs. 2,58,73,800/- liable for confiscation under Section

111(m) and Section 111(o) of the Customs Act, they submitted that goods,

alleged to have been misclassified with intention to avail ineligible benefit

of exemption to evade duty of customs, were not confiscated. In fact,

department has not initiated any action to confiscate any goods. Here, it
is pointed out that allegation of willful misstatement of classification of

goods or intention of the noticee to evade duty of customs cannot be made.

Inasmuch as it is well settled law that classification is a matter of

interpretation. The department has not held the goods liable for

confiscation when the same were cleared from the customs. In fact,

department has not disputed the classification in earlier imports or when

the goods were imported from Korea on payment of full rate of customs

duty. In fact, classification has been disputed merely on the basis of audit

objection raised by CERA audit party. In the circumstances, when goods

cleared under exemption were not seized, albeit seizure was not warranted,

question of confiscation of the goods, which are not available does not

arise. In this connection reliance is placed on the decision of Tribunal in

the case of CCE, Vadodara-Il V/s. Asoj Soft Caps P. Ltd. cited at 2Ol2

(280) ELT-88 (Tri.-Ahmd.). In light of the above decision, goods cannot be

held liable for conliscation.

50. They also relied on judgment delivered by Larger Bench of Tribunal

in the case of Shiv Kripa Ispat Pvt. Ltd. V/s. CCE & C, Nasik, cited at 2009

(235) ELT-623 (Tri.-LB). They also relied on decision by Tribunal in the

case of Asia Motors Works V/s. CC, Kandla cited at 2O2O (371f ELT-

729 (Tri.-Ahmd.l

51. Further, they relied on the decision of Tribunal in the case of Rudra

Vyaparchem Rrt. Ltd. V/s. CC(Port), Kolkata cited at 2Ol9 l370l ELT-

412 (Tri,-Kolkataf in respect of proposed confiscation of goods.

52. With respect to imposition of penalty under the provisions of Section

112(a) of Customs Act, they submitted that goods imported by them were

not seized by the department, albeit seizure was not warranted, therefore

question of confiscation does not arise. Further, they specifically

demonstrated as to why confiscation is not warranted. Therefore, when
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conflscation cannot be held against them, penaity under Section 112(a) ol

Customs Act cannot be imposed. Reliance is once again placed on the

decision of Tribunal in the case of CCE, Vadodara-ll V/s. Asoj Soft Caps

Pvt. Ltd. cited at 2Ol2 (28O) ELT-88 (Tri.-Ahmd.), wherejn Tribunal, while

dealing with imposition of penalty of Section 112(a), has held "ln the evcnt

the goods are not liable for confiscation under Section 111(d) and by

implication the invocation of Section 112(a) and Section 1.25 are also not

sustainable."

53. Similarly, reliance is once again placed on the decision of

Honourable Tribunal in the case of Rudra Vyaparchem Pvt. Ltd. V/s.

CC(Port), Kolkata cited at 2Ol9 (37O) EIT-412 (Tri.-Kolkata), wherein

Tribunal, after setting aside the order of confiscation of the imported

goods, set aside imposition of penalty under Section 112(a) of Customs

Act. In light of the above submissions, substantiated with the decisions of

Tribunal, penalty under Section 112(a) of the Customs Act is not

warranted.

54. As regards imposition of penalty under the provisions of Section

114AA of Customs Act, they submitted that penal action can be invoked

when the person knowingly or intentionally makes any declaration which

is false or incorrect. In the present case, they used to import CPVC

compound since year 2007, classi$ring them under 3904 27 90,3904 90

00 and 3904 90 90. In fact, they in December- 2017, imported CPVC

compound from Korea and cleared the same under CTH No. 3904 90 00

on payment of ful1 rate of customs duty. As such allegation of

misclassification with intention to evade payment of customs duty cannot

be held against them. Further, it is well settled law that classification being

matter of interpretation, the allegation of suppression with intend to evade

payment of customs duty cannot be held. In this connection reliance is

also placed on the decision of the High Court of Madras in the case of Novel

Digital Electronics V/s. CC(lmport), Chennai cited at 2015 (321) ELT-29

(Mad.).

55. Further, penalty is not warranted in the present case, as they have

not contravened any of the provisions of the Customs Act. Inasmuch as

they, in the preceding paras, specifically submitted with evidences that

CPVC compound is not plasticized and therefore, does not merit

classification under CTH No. 3904 22 00.
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Defense Reply dt. 28.o4.2022:-

56. The said importer, vide E-mail dt.28.04.2022, submitted following

1. Written Submission

2. Their product Brochure of Four page

3. CPVC Compound process drawing of one page

57 . Vide above E-mail, they have re-iterated their written submission dt.

t6.o2.2022.

58. I have carefully gone through the facts of the case, defense

submission made by the said importer, oral submission made during

Personal hearing and records available on the flle.

59. The issues to be decided before me are whether :-

(a) classilication of imported goods, i.e. "CPVC Compound - SP - 5122C

(Pipe Grade)" covered under Bill of Entry No. 5626040 dt. 1 1.I 1.2019 and

"CPVC Compound - SP - 5122C (Pipe Grade)" and "CPVC Compound - SF

- 3 1 2 lC (Fitting Grade)" covered under Bill of EntryNo. 5882 182 dt.

29.11.2019, made by the importer under C.T.H. 3904 9000, should be

rejected or otherwise.

(b) the imported goods, i.e. "CPVC Compound - SP - 5122C (Pipe

Grade)" covered under Bill of Entry No. 5626040 dt. 11.11.2019 and

"CPVC Compound - SP - 5122C (Pipe Grade)" and "CPVC Compound - SF

- 3121C (Fitting Grade)" covered under Bill of EntryNo. 5882182 dt.

29.11.2019, should be classified under C.T.H. 3904 22OO or otherwise.

(c) the imported goods, i.e. "CPVC Compound - SP - 5122C (Pipe

Grade)" covered under Bill of Entry No. 5626040 dt. 11.11.2019 and

"CPVC Compound - SP - 5122C (Pipe Grade)' and "CPVC Compound - SF

- 3l2lc (Fitting Grade)" covered under Bill of EntryNo. 5882 182 dt.

29.11.2019, should be assessed to duty @24.49o/o (B.C.D. @ 5% + S.W.S.

@ O.5o/o + LG.S.T. @ l8o/o) under Sr. No. 460 of the Notiiication No.
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4612011-Cus. Dt. 01.06.2011, as amended, under C.T.H. 39O422OO, or

otherwise.

(d) the total amount of differential Custom duties amounting to Rs.

16,79,21O I - attributable to the concessional rate of Customs duty wrongly

claimed under Sr. No. 463 of Notihcation No. 4612O11-Cus. Dt.

07.06.2011; should be demanded and recovered under Section 28(1) of the

Custom Act, 1962 by denying the benefit of Sr. No. 463 ol the said

Notification or otherwise.

(e) the total quantity of 7,42,OOO Kgs. of goods imported and having

declared value of Rs. 2,58,73,800/-, should be held liable to confiscation

under Section 1 1 1 (m) and Section 1 1 1 (o) of the Customs Act, 1962 for the

act of wi1lfu1 mis-statement and intentional suppression of facts u'ith

regard to classification of the said goods by way of submitting false

declaration leading to unlawful, illegal and wrong availment ol

concessional dutlr benefit under Sr. No. 463 of the Notification No.

46l2Ol1-Cus. Dt. 01.06.2011, as amended or otherwise.

(0 interest at an appropriate rate as applicable, on the Customs duty

evaded to the tune of Rs. 16,79,210/-, should be recovered from thcm

under Section 28AA of the Customs Act, 1962 or otherwise.

(g) penalty should be imposed upon them under Section 112(a)(ii) oithe

Customs Act, 1962 or otherwise.

(h) penalty should be imposed upon them under Section 114AA of th<:

Customs Act, 1962 or otherwise.

60. I am of the view that for proper classi{ication of the product, a

suitable heading or sub-heading in the tariff is to be located and then the

same has to be considered in light of Statutory Rules for Interpretation,

Section Notes and Chapter Notes in the Tariff.

61. I find that the Show Cause Notice has been issued proposing

classification of the imported "CPVC Compound - SP -5122C (Pipe Gradc)"

and "CPVC Compound - SF - 3121C (Fitting Grade)" under C.T.H. 3904

2200 instead of classification under C.T.H. 3904 9000, as declared by the

importer.
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62. For this, I will hrst examine the text of main headings relevant to the

goods under consideration.

63. Heading 39.01 to 39. 14 covers goods in primary form only. The

expression "Primary forms" is defined in note 6 of Chapter 39 of HSN and

it applies to the various forms, viz. (l) Liquids & pastes, (2) Powder,

granules & flakes and (3) Blocks of irregular shape, lumps and similar

bulk forms. Liquids and pastes may be the basic pol5rmer which requires

"curing" by heat or otherwise to form the finished material, or may be

dispersions (emulsions and suspensions) or solutions of the uncured or

partly cured materials. In addition to substances necessary for "curing"

(such as hardeners (cross-linking agents) or other co-reactants and

accelerator), these liquids or pastes may contain other materials such as

plasticizer, stabilizers fillers and colouring matter, chiefly intended to give

the finished products special physical properties or other desirable

characteristics.

64. Further, looking to the Customs Tariff for Heading 3904, it is clear

that Heading 3904 includes PVC and other halogenated olefins. Under

CTH 3904, the sub-heading 1010 and 1090 include PVC not mixed with

any other substances. As such, PVC mixed with any other substances

would be classilied under Headings 39042 I al:d 390422, the former would

include non-plasticized varieties whereas the latter will include plasticized

verities.

65. I find from internet search about CPVC that :-

CPVC is manufactured by chlorination of PVC polymer thereby raising the

chlorine content from 56%o to around 667o. Chlorination of PVC reduces

the forces of attraction between the molecular chains. CPVC is also

essentially amorphous. Both of these factors a11ow CPVC to be stretched

more easily and to a greater extent than PVC above its glass transition

temperature, Tg. Pipe (436), moldings (376) and sheet are formulated for

high temperature use based on CPVC or blends of CPVC and PVC.

66. Chlorlnatedpolyvlnylchloride (CPVC)is a thermoplastic produced

by chlorination of polyvinylchloride (PVC) resin, which is significantly

more flexible and can withstand higher temperatures than standard PVC.

Uses include hot and cold water delivery pipes and industrial liquid
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handling. CPVC, as PVC, is deemed safe for the transport and

of potable water.

USC

67. Further, I find that a plasticizer is a substance that is added to a

material to make it softer and more flexible, to increase its plasticity, to

decrease its viscosity or to decrease friction during its handling in

manufacture. Plasticizers are commonly added to poll,rners such as

plastics and rubber, either to facilitate the handling of the raw material

during fabrication or to meet the demands of the end product's application.

For example, plasticizers are commonly added to polyvinyl chloride (PVC),

which otherwise is hard and brittle, to make it soft and p1iable. Almost

90% of polyrner plasticizers, most commonly phthalate esters, are used in

PVC, giving this material improved flexibility and durability. Chiorinated

polyvinyl chloride (CPVC) is PVC that has been chlorinated via a free

radical chlorination reaction. It is seen that the imported compound "CPVC

Compound -SP-s122C (Pipe Grade)" and "CPVC Compound - SF - 3121C

(Fitting Grade)' are plasticizer.

68- In this case, there is a sub-heading "Others" in the same serics of

C.T.H. 3904, which describes as polymers of vinyl chloride or of other

halogenated olefins, in primary forms, and when there is no more specific

sub-heading for CPVC copolymers, the impact modifier 'CPVC

COMPOUND - SP- 5122C (PiPE GRADE)"and "CPVC Compound - SF -
3 12 1C (Fitting Grade)" are to be classified in the sub-heading named

"Plasticised" under C.T.H. 3904 22OO.

69. In view of the above, it is evident that the importer had wrongly

classihed the goods under C.T.H. 3904 9000, to avail the benefit of

exemption of B.C.D. at NIL rate, under Sr. No. 463 of the said Notification,

whereas the goods fa11 under the C.T.H. 3904 22OO and exemption is

available to them under Sr. No. 460 of the said Notification, where the rate

of B.C.D. is 5%. The importer had resorted to mis-classilication of the

goods in order to evade the duty, by availing the ineligible benefit of

exemption, resulting into clear violation of the said exemption Notification.

70. I find that it is the responsibility of the importer to correctly classify,

determine and pay the duty applicable in respect of the imported goods.

M/s. Dutron have subscribed to a declaration as to the truthfulness of the

contents of the Bills of Entry in terms of Section 46(a) ol tJre Customs Act,
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1962 and by above omission and commission, they have violated

provisions of Section 46(4) also.

7 1, . It is the importer who is liable to ensure that he scrupulously follow

each and every condition of the Notilication, benefit of which he intends to

avail.

72. In this connection, Hon'ble Supreme Court, in the case of M/s.

Ganesh Metal Processors Industries vs U.O.l. (2003 (151) E.L.T. 21 (S.C.)

has held that "The Notilication had to be read as whole. If any of the

condition iaid down in the Notification is not fuliilled, the party is not

entitled to the benelit of t]lat notification.'

73. In the case of Godrej & Boyce Mfg. Co. Ltd. Vs the Commissioner of

Customs (Export), Mumbai, reported in 2013 (293) ELT 46, the Tribunal

held as under :-

" Since it is the appellant who hqs claimed the beneJit ofduty exemption, the

onus of leading evidence to prove eligibility to exemption lies on the

appellant and nol on the Revenue. As held by the Apex Court in the case of

Mysore Metal Industries (1988 (36) ELT 369 (5.C.)) "the burden" is on the

party who claims exemption, to prove the facts that entitled lo him to

exemplion." Sufiice lo soy that lhe appellanl has miserably failed to

discharge this onus. "

74. In view of the above discussion, I find that the importer is liable to

pay Customs duty as they had imported the goods without payment of

Basic Customs duty by classifying under wrong C.T.H. 3904 90O0 and

hence not eligible for exemption from payment of duty. The said duty is

recoverable under the provisions ofSection 28(1) of the Customs Act, 1962.

75. The importer has contended that the assessment of the Bills of Entry

involved has been finalized and hence the matter of classification should

not have been questioned or reopened without having been challenged the

assessment in appeal. I do not agree with this contention of the said

importer in the iight of the following judgment of Apex Court:-

U.O.I Vs. Jain Shudh Vanaspati Ltd..

(Civil Appeal No. 2360 of 1980, decided on 8-8-1996) (1996 (86) E.L.T. 460

(5,C.)

Page 23 ol 29



F. No. VllUl 0-51 /lCD-Khodl O&NHO|2 1 -22

" Demand - Show Cause Notice under Section 28 of the Customs Act, 1962 .for

demand of duty can be issued without revising under Section 130, the order oJ'

clearance passed under Section 47 of the Customs Act, 1962."

It was held lhat "lt is patent that a show cause notice under the provisions of'

Section 28 for paymenl of Customs duties not levied or short-levied or

erroneously refunded cqn be issued only subsequent to the clearance under

Section 47 of the concerned goods. Further, Section 28 provides time limits .for

the issuance of the show cause notice thereunder commencingfrom the "relevant

date" ; "relevant date" is deJined by sub-section (3) ofSection 28 for the purpose

of Section 28 to be the date on which the order for clearance of the goods has

been made in a case where duty has not been levied; which is lo say that the date

upon which the permissible period begins to run is the date of the order under

Section 47. The High Court was, therefore, in error in coming to the conclusion

that no show cause notice under Section 28 could have been issued until and

unless the order under Section 47 had beenJirst revised under Section 130. "

76. Further, the case laws relied upon by the said importer have differcnt

facts than the facts involved in the present case and hence are not

applicable in the circumstance of the present case.

77. Further, the importer is also 1iab1e to pay interest at the appropriate

rate on the duty as provided under Section 28AA of the Customs Act, 1962.

78. The Notice has also proposed for confiscation of imported goods

under Section 11i(o) of the said Act. The said provision reads as under :-

" (o) any goods exempted, subject to any condition, from duty or any

prohibition in respect of the import thereofunder this Act or any other

law for the time being inforce, in respect of which the condition is not

observed unless the non-observance of the condition was sanctioned by

the proper o|/icer; "

79. The Notice has also proposed for confiscation of imported goods

under Section 1 11(m) of the said Act. The said provision reads as under :-

" (m) any goods which do nol correspond in respect ofvalue or in any other pqrlicular w ith

the entry made under this Act.or in the case of baggage wilh the declaratbn made under

section 77 in respecl thereof, or in lhe case of goods under lranshipment, with the

declaralion for trawhipment referred to in the proviso to sub-section (l) of seclion 51"
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80. I find that in terms of Section 46(4) of the said Act, the importer was

required to make declaration as regards the truth of contents of the Bill of

Entry submitted for assessment of Customs duty but they have

contravened the provisions of Section a6$l in as much as they have mis-

declared the goods imported and thereby wrongly availed benefit of

exemption Notification knowingly and intentionally to evade payment of

Customs duty. Accordingly, the importer has made willful mis-statement

about the goods imported. Thus, I find that they have violated provisions

of Section a6$l ol the said Act. All these acts on the part of the importer

have rendered the imported goods, covered in the Show Cause Notice, liable

to confiscation under Section 111(o) & Section 111(m) of the said Act.

81. As the impugned goods are found to be liable to confiscation under

Sectionl l l(o) & Section 111(m), I frnd it necessary to consider as to
whether redemption {ine under Section 125(i) is liable to be imposed in

lieu of conliscation in respect of the imported goods, which are not

physically available for confiscation. The Section 125(1) of the said Act

reads as under :-

" 1 25. Option to pay fine in lieu of confiscation.

82. In this connection, I rely on the decision in the case of Weston

Components Ltd. Vs. Commr. of Customs, New Delhi (2000 (115) E.L.T.

278 (S.C.)). In this case, it was held that :-

" Redemption fine imposable even after release of goods on execution of

bond - Mere fact that the goods were released on the bond would not take

away the power of the Customs Authorities to levy redemption fine if
subsequent lo release of goods import was found not valid or that there

was any other iftegularity which would entitle the customs aulhorities to

confiscale the said goods - Section 125 of Customs Ac4 1962."

(l) lI/henever conJiscation of any goods is authorised by this Act, the
officer adjudging it moy, in the case of any goods, the importation or
exportation whereofis prohibited under this Act or under any other law

for the time being in force, and shall, in the case of any other goods,

give to the owner ofthe goods I [or, where such owner is nol known, the
personfrom whose possession or custody such goods have been seized,]
an option to pdy in lieu of confiscation such fine as the said ofJicer
thinl<s fit... "
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83. In view of the above, I find that redemption fine under Section 125( I )

is liable to be imposed in lieu of confiscation in respect of the importt:d

goods, which are not physically available for confiscation.

84. The Notice also proposes to impose penalty on the importer under

Section 112(a)(ii) and Section 114AA ofthe said Act.

85. Section 112 of the said Act reads as under :-

I I 2 Penalty for improper importation of goods, etc. 
-Any 

person,-

(a)u,ho, in relation to any goods, does or omits to do any act which act or omission *-ould
render such goods liable to confiscation under section I I I, or abets the doing or omission

of such an act, or

Q)tlho acquires possession of or is in any way concerned in caruying, removing,

depositing, hrtrbouring, keeping, concealing, selling or purchasing, or in any other nonncr
dealing with any goods which he knows or has reason to believe are liable to confiscation

under section I I 1, shall be liable,-

(j) in the case of goods in respect ofwhich any prohibition is in force under this Act or any

other law for the time being inforce, to a penalty [not exceeding the value ofthe goods or

five thousand rupeesl, whichever is the greater;

(ji) in the case ofdutiable goods, other than prohibited goods, to a penaltyT [not exceeding

the duty sought to be evaded on such goods or five thousand rupeesl, u,hichever i.s tha

greoler;

(iii) in the case of goods in respect of which the value staled in the entry made under thi.r

Act or in the case of baggage, in the declaration made under section 77 (in either cdsc

hereafier in this section referred to as the declared value) is higher than the talue thercol.

to a penalty [not exceeding the difference between the declared value and the value thereof

or fite thousand rupeesl, whichever is the greater;l

(i\) in the case of goods falling both under clauses (i) and (iii), to a penalty [not exceeding

the value of the goods or the difference between the declored value and the valuc thereo/
orfive thousand rupeesJ, whichever is the highesl;J

(v) in the case ofgoods falling both under clauses (ii) and (iii), to a penaltylnot exceeding

the duly sought to be evaded on such goods or the difference between the declared value

and the value thereofor five thousand rupeesJ, whichever is the highest.l

86. I find that the importer has rendered themselves liable to penaltl,

under Section 712 in view of the omission and commission discussed

herein above.

87 . Section 114AA of the said Act reads as under :-
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" l l4AA. Penalty for use of false and incorrect material.-If a person

knowingly or intentionally makes, signs or uses, or causes to be made,

signed or used, any declaration, statement or documenl which is false or

incorrect in any material particular, in the transaction ofany business for
the purposes of this Act, shall be liable to a penalty not exceedingfive times

the value of goods. "

88. I find that the importer has deliberately and knowingly declared the

classification under wrong C.T.H. 3904 9000 and imported the goods

which they were not allowed to do so. Thus, they have rendered themselves

1iab1e for penal action as provided in Section 114AA of the said Act.

89. In view of the foregoing discussions and findings, I pass the foliowing

Order :-

(b) I confirm the classilication of the imported goods, i.e. "CPVC

Compound - SP - 5122C (Pipe Grade)" covered under Bill of Entry No.

5626040 dt. 1 1.1 l.2Ol9 and "CPVC Compound - SP - 5122C (Pipe Grade)"

and "CPVC Compound - SF - 3121C (Fitting Grade)" covered under Bill of

Entry No. 5882182 dt.29.ll.2ol9, under C.T.H. 3904 22OO ol the

Customs Tariff Act, 1975.

(c) I order that the imported goods, i.e. "CPVC Compound - SP - 5122C

(Pipe Grade)" covered under Bill of Entry No. 5626040 dt. 1 1.1 1.2019 and

"CPVC Compound - SP - 5122C (Pipe Grade)" and "CPVC Compound - SF

- 3l2lc (Fitting Grade)" covered under Bill of Entry No. 5882182 dt.

29.11.2019, should be assessed to duty @24.49% (B.C.D. @ 5% + S.W.S.

@ O.5% + I.G.S.T. @ I8%l under Sr. No. 460 of the Notification No.

4612O11-Cus. Dt. 01.06.2011, as amended, under C.T.H. 3904 22OO.

-:ORDER:-

(a) I hereby reject the classification of the imported goods, i.e. "CPVC

Compound - SP - 5122C (Pipe Grade)" covered under Bill of Entry No.

5626040 dt. 1 1.1 1.2019 and "CPVC Compound- SP - 5122C (Pipe Grade)"

and "CPVC Compound - SF - 3121C (Fitting Grade)" covered under Bill of

Entry No. 5882182 dl. 29.11.2019, made by M/s. Dutron Polymers Ltd.

under C.T.H. 3904 9000 of the Customs Tariff Act, 1975.
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(d) I order to recover the total amount of differential Custom duties

amounting to Rs. 16,79 ,2lO l- wrongly claimed under Sr. No. 463 of

Notification No. 4612011-Cus. Dt. 01.06.2011 under Section 28(1) of the

Custom Act, 1962 by denying the benefit of Sr. No. 463 of the Notification

No. 4612011-Cus. Dt. 01.06.2011.

(e) I order confiscation of the total quantity of |,42,OOO Kgs. of goods

imported and having declared value of Rs. 2,58,73,8OO/- under Section

111(m) and Section 111(o) of the Customs Act, 1962 for the act of willful

mis-statement and intentional suppression of facts with regard to

classification of the said goods by way of submitting false declaration

leading to unlawful, illegal and wrong availment of concessional dut1,

benefit under Sr. No. 463 of the Notification No. 46l20l1-Cus. Dt.

01.06.2011, as amended. As the goods are not available physically for

confiscation, I allow the importer to redeem the same on payment of

redemption iine of Rs. 25,O0,O00/- under Section 125(1) of the Customs

Act, 1962 in lieu of conliscation.

(0 I order to recover the interest at arr appropriate rate as applicablc,

on the Customs duty evaded to the tune of Rs. 16,79,210/-, from them

under Section 28AA of the Customs Act, 1962.

(g) I impose penalty of Rs. 10,00,000/- upon them under Section

112(a)(ii) of the Customs Act, 1962. The said importer has an option to pay

amount of duty and interest thereon under Section 28AA, within 30 days

from the date of communication of this order and if done so, the amount

of penalty liable to be paid under this Section shall be 25o/o of the penalty

imposed.

(h) I impose penalty of Rs. 50,00,000/- upon them under Section 114AA

of the Customs Act, 1962.

90. This Order is issued without prejudice to any other action that may

be taken under the provisions of the Customs Act, 7962 and rulcs /
regulations framed thereunder or any other law for the time being in lorcc

in the Republic of India.
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9t. The S.C.N. No. VI[/ 10-51/lCD-Khod/O&A lHQl2t-22 dt.

02.ll.2O2l is disposed off in above terms.

llAU-'
4o)M

Additional Commrs ner
Customs, Ahmedabad

P. No. VIII/ 10-s1/lCD-Khod/O&A/HQ l2r-22
DrN : 2O22O471MNOOOO88O315

Ahmedabad
Date:29.O4.2022

By Speed Post A.D. / By E-mail / By Hand Delivery / Through Notice
Board

M/ s. Dutron Polymers Limited,
N. H. No.8, At & P.O. Hariyala,
Kheda - 387411
exports@dutronindia. com

Copy to: -
1. The Deputy / Asstt. Commissioner (lmport), Customs, I.C.D.-

Khodiyar
2. Tbe Deputy / Asstt. Commissioner (R.R.A.), Customs, Ahmedabad
3. The Dy. Commissioner (Pros), Customs, Ahmedabad
4. The Supdt. (T.R.C.), Customs, Ahmedabad
5. The Superintendent (Systems), Customs, Ahmedabad; for uploading

on website
6. Guard File
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